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Preface  
This publication provides a brief overview of current legal issues associated with user-fee funded municipal sep-
arate storm sewer systems (MS4s) stormwater programs and a summary of selected legal decisions and pending 
cases. 

There are numerous technical publications about the structure and funding of stormwater utilities and pro-
grams (see Resources). Many of these sources touch on the fact that legal barriers exist.  The purpose of this pub-
lication is to provide greater analysis on the types of legal issues impacting stormwater funding programs – and 
provide an overview of trends that are emerging based on the outcomes of key cases --  to inform and prepare 
utilities that are creating, implementing or defending a stormwater program, utility or fee. It is not intended to 
provide an exhaustive review of all litigation and legal barriers associated with stormwater. 

In drafting this publication, the National Association of Clean Water Agencies (NACWA) relied heavily on the 
ongoing and commendable work of Western Kentucky University, who has generously allowed NACWA to use 
the results of its annual Stormwater Utility Survey.i

NACWA offers the information in this publication to equip members with critical knowledge and tools, but the 
information should not be construed as legal advice to NACWA’s member agencies or others who might refer to 
it. NACWA’s publication of this work does not replace the need to conduct an independent legal evaluation of 
relevant issues.

NACWA welcomes feedback on this document, including suggestions for additional cases to add.  Please send 
any thoughts or comments to Amanda Waters at awaters@nacwa.org or to Nathan Gardner-Andrews at ngard-
ner-andrews@nacwa.org.  

Introduction
Stormwater is a significant regulatory priority for the U.S. Environmental Protection Agency (EPA) and many 
states.  According to EPA, urban stormwater “is a leading cause of water quality impairment and its impact is 
growing” as approximately 800,000 acres of land are developed in the U.S. every year.ii  

EPA sets national enforcement initiatives every three years to focus its civil and criminal enforcement resources. 
For 2014-2016, EPA identified seven priorities including:  Keeping Raw Sewage and Contaminated Stormwater 
out of Our Nation’s Waters.

The failure to comply with regulatory requirements may carry significant consequences.  A significant portion of 
EPA’s CWA enforcement resources have been allocated to stormwater enforcement in recent years. While devel-
opers have borne the initial brunt of enforcement, MS4s are being increasingly targeted for audits, information 
requests and administrative orders related to their stormwater programs. 

EPA announced in March 2014 that the Agency would defer development of a national stormwater rule in lieu 
of more targeted, community-specific efforts to help utilities better control stormwater runoff.  In the absence of 
a federal rule, EPA has turned its focus to strengthening local stormwater programs and more onerous require-
ments will likely arise on a permit-by-permit basis. 

As of March 2014 there were:iii 
yy 350 Individual Permits 

-- 250 covering approx. 855 Phase I MS4s 
-- 100 covering 106 Phase II MS4s 

yy 54 General Permits 
-- Covering approx. 6,700 Phase II MS4s 

http://www.wku.edu/engineering/civil/fpm/swusurvey/
http://www.wku.edu/engineering/civil/fpm/swusurvey/western_kentucky_university_swu_survey_2013.pdf
mailto:awaters%40nacwa.org?subject=Stormwater%20Whitepaper
mailto:ngardner-andrews%40nacwa.org?subject=Stormwater%20Whitepaper
mailto:ngardner-andrews%40nacwa.org?subject=Stormwater%20Whitepaper
http://www2.epa.gov/enforcement/national-enforcement-initiative-keeping-raw-sewage-and-contaminated-stormwater-out-our
http://www2.epa.gov/enforcement/national-enforcement-initiative-keeping-raw-sewage-and-contaminated-stormwater-out-our
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yy 3 Watershed Permits
-- 3 permits covering approx. 3 Phase I & 40 Phase II MS4s

yy High Rate of Expired Permits (March 2014)
-- One fourth of all Phase I MS4 permits
-- Half of all Phase II MS4 general permits 

Given the number of permits due for renewal, it is anticipated that the regulatory landscape with regard to MS4s 
will shift rapidly. The universe of entities that will be affected by these regulatory changes is vast.  A stormwater 
utility is not the only structure for implementing and financing stormwater programs, but it is one of the most 
common.

In its 2013 survey, Western Kentucky University identified 1417 stormwater utilities located in 39 states and the 
District of Columbia.iv  The average stormwater utility population is approximately 73,900 and the median is 
19,200.v  

Source: Western Kentucky University 2013 Stormwater Utility Survey

The increasing complexity and cost of complying with stormwater regulations are not the only challenges com-
munities face. The intensification of weather extremes can make stormwater management a moving target.  In 
addition, utilities must attempt to forecast population and development changes when implementing a pro-
gram and sizing infrastructure. These factors and many others must be taken into consideration when planning 
a stormwater funding mechanism.  Last but certainly not least, utilities must strive to structure their fee pro-
gram in such a way that maximizes the likelihood that the program will survive a possible legal challenge. 

A negative court decision can be a significant barrier to implementing and funding stormwater programs, and 
utilities understandably want to avoid that occurrence.  Understanding the types of legal cases that have already 
occurred regarding stormwater fees – including many of the cases discussed in this white paper – will help to 
provide utilities with a base of knowledge to best defend their own programs.     

Although beyond the limited scope of this paper, it is also important to understand that another motivating fac-
tor for legal challenges to stormwater fees is a lack of public understanding and political support. Accordingly, 
MS4 permittees should develop and maintain a public outreach and education program when creating, imple-

http://www.wku.edu/engineering/civil/fpm/swusurvey/western_kentucky_university_swu_survey_2013.pdf
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menting and determining the best funding methodology.vi  

To the extent possible, utilities should attempt to proactively avoid legal challenges and political opposition by 
involving the public and engaging local leaders and elected officials from the outset when creating the utility 
and establishing the funding mechanism.  An adequately funded and properly administered stormwater pro-
gram can have profound benefits for a community including flooding abatement/reduction, drinking water 
supply enhancement, erosion control, drought condition alleviation, water quality improvement, aquatic life 
protection, and fishing/recreation benefits, all of which result in both economic and quality of life improve-
ments. Ongoing communication regarding these economic and environmental benefits, along with the equities 
of the fee methodology, will prove to be very worthwhile. 

When opposition to a fee program does reach the courts, there is always the potential that a program or fee 
could be struck down, leaving a utility in the position of being legally responsible to comply with the CWA yet 
unable to administer and fund the program. In addition, opponents may be successful in getting local and state 
legislation passed restricting the ability to fund these mandated programs.   As such, it is imperative that storm-
water utilities do their “legal homework” – including all relevant laws and previous cases in their state on the 
issue of stormwater fees – to ensure the best chance of success for a fee program.  

Legal Challenges 

A. OVERVIEW
In its 2013 Stormwater Utility Survey, Western Kentucky University identified 71 legal challenges to stormwater 
utilities in the United States. Of the 71 challenges, only 16 resulted in unfavorable decisions.  In 44 cases, the 
stormwater utility prevailed.  Several cases are still pending.
	

Source: Western Kentucky University 2013 Stormwater Utility Survey

http://www.wku.edu/engineering/civil/fpm/swusurvey/western_kentucky_university_swu_survey_2013.pdf
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B. KEY CASE ANALYSIS AND EMERGING TRENDS 
Legal challenges typically fall into two main categories: (1) Authority to Enact, Implement and Fund Program; 
and (2) Legality of Financing Mechanism and Methodology. 

1. Authority to Enact, Implement and Fund Program
Authority for a local or regional agency to enact and administer stormwater programs and assess user fees is 
most commonly derived from an enabling statute enacted by the state legislature or via the state’s constitution 
or charter.  

The Natural Resources Defense Council (NRDC) conducted a survey of all 50 states and found that nearly all 
states provide municipalities with the legal authority to establish utilities.vii  This authority may result from 
statute (more than half) or caselaw. In the absence of either an enabling statute or caselaw, the home rule regime 
may delegate adequate self-governing authority to authorize local governments to create stormwater utilities.  If 
authority is unclear, local governments can request an opinion from the state Attorney General for a determina-
tion of authority.viii   Once authority is established, the utility will need to enact local ordinances to enable the 
program and fee.ix 

Authority-based legal challenges are dependent upon the structure of the stormwater entity and the laws that 
enable and authorize its existence and operation. The basis for such challenges will vary by state and may even 
vary within a state.  Thus, it is difficult to draw generalities from these cases.  

Utilities should carefully review the entire legal framework authorizing the program and fee as well as any bind-
ing caselaw and persuasive precedent. If the grant of authority is ambiguous or questionable, utilities should 
consider requesting a state Attorney General opinion and/or working with the state legislature to make the 
grant of authority more explicit. 

Section C. Cases provides summaries of several cases dealing with the authority issue, which are depicted with an 
“A”.

Cases have also dealt extensively with the question of whether the CWA waives sovereign immunity with regard 
to federal, state and Indian tribal property. Section C. Cases addressing sovereign immunity are marked “SI”.

In January 2011, Congress passed an amendment to the CWA clarifying federal responsibility for municipal 
stormwater charges.x  Prior to the amendment, there was debate as to whether section 313(a) of the CWAxi  
divested the immunity of federal agencies with respect to stormwater charges. NACWA played a critical role in 
securing Congressional passage of the stormwater fee amendment through its aggressive legislative advocacy 
efforts.  

In 2012, the United States District Court for the Western District of Washington addressed the effect of this 
amendment in United States v. Cities of Renton and Vancouver.  The court embraced arguments made by NACWA in 
its supporting brief that the 2011 amendment to the CWA clarifying federal responsibility for municipal storm-
water charges also applies to fees billed prior to the amendment’s enactment.  The court found that the amend-
ment was a clarification of a pre-existing waiver of federal sovereign immunity for stormwater fees, requiring 
federal payment for pre-2011 unpaid amounts: “legislative history and statutory text demonstrate that even 
before the Stormwater Amendment, the Clean Water Act waived the government’s sovereign immunity and was 
clear in the requirement that the government pay reasonable service charges.”  The court also stated that the 
amendment “merely stresses the government’s existing responsibility to pay stormwater system fees by setting 
down common, long-standing requirements for the reasonableness of regulatory fees....Thus, it is clear ‘in light 
of traditional interpretive tools’ that Congress waived the Federal Government’s immunity from reasonable 
service charges prior to January 4, 2011.”
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A 2013 decision from the United States Court of Federal Claims in DeKalb County, Georgia v. United States on the 
CWA amendment’s applicability to pre-2011 amounts was directly at odds with the aforementioned 2012 Cities 
of Renton and Vancouver case. The court held that the amendment to the CWA requiring the federal government 
to pay reasonable stormwater charges could not be treated as a clarification of an earlier waiver with retroactive 
effect because the former version of the CWA did not waive the government’s sovereign immunity for storm-
water management charges, which the court considered to be taxes.  However, the court also held that the 2011 
amendment clearly obligates federal government facilities to pay local stormwater charges – regardless of wheth-
er they are classified as a “fee” or a “tax” – that have been billed after the amendment was enacted into law.  

The issue of federal government responsibility for payment of stormwater fees accruing prior to January 2011 
will become less and less of an issue as time passes and older delinquencies are collected or written off. 

Cases dealing with the waiver of sovereign immunity for Indian tribal land and state property most often turn 
on whether the court deems the stormwater charge to be a fee or a tax (see City of Gainesville v. State, Department 
of Transportation, Oneida Tribe of Indians of Wisconsin v. Village of Hobart, Wisconsin and City of Key West v. Florida Keys 
Community College).

2. Legality of Financing Mechanism and Methodology
Similar to authority for the stormwater program, the legality of a specific financing mechanism will depend 
upon state law.xii  The majority of challenges to stormwater programs and fees involve the question of whether 
the stormwater charge is a user fee or a tax. Most stormwater utilities/municipalities do not have the authority 
to assess taxes; therefore, if a stormwater fee is deemed a tax it will be struck down as unauthorized. In such situ-
ations, it may be necessary to seek voter or legislative approval for a fee even if designed to be service-based.

Courts in the majority of recent cases have ruled that stormwater assessments are user fees.  These positive deci-
sions have occurred in Colorado, Florida, Georgia, Kentucky, Illinois, South Carolina, Tennessee and Washing-
ton.

Although states have different standards for distinguishing between fees and taxes, courts focus on certain com-
mon factors: 

1.	 Whether the purpose of the fee is to regulate or collect revenue; 
2.	 Whether the revenue generated is segregated or allocated exclusively to regulating the activity or 

entity being assessed;  
3.	 Whether the fee benefits those it is imposed upon;
4.	 Whether the fee is a fair approximation of the cost to the government and the benefit to the indi-

vidual fee payer or the burden to which they contribute; and 
5.	 Whether the rate is uniformly applied.

Some of these factors require further explanation.  For the first factor relating to the purpose of the fee, courts 
usually deem the charge to be a user fee if imposed by a local government/stormwater utility on a defined subset 
of citizens and/or if the fee is assessed to regulate conduct, the revenues from which are used to offset the costs 
to the local government or utility. Courts will likely determine that the charge is a tax if it is imposed upon all, 
or nearly all, citizens or properties for a general public purpose, i.e., charge is used to collect revenue.  See City 
of Lewiston v. Gladu, Storedahl Properties, LLC v. Clark County, Tukwila School Dist. No. 406 v. City of Tukwila, Long Run 
Baptist Association, Inc. v. Louisville and Jefferson County Metropolitan Sewer District , Bolt v. City of Lansing and Jackson 
County v. City of Jackson.

With regard to the third factor – whether the fee benefits those it is imposed upon - there is a trend in caselaw 
upholding stormwater charges as user fees even if the benefit is indirect or immeasurable for those upon which 
the fee is imposed. However, there are state courts (e.g., Michigan - see Bolt v. City of Lansing and Jackson County v. 
City of Jackson) that have held that the benefit needs to be direct: “A true ‘fee’ ... is not designed to confer benefits 
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on the general public, but rather to benefit the particular person on whom it is imposed.” Bolt, 459 Mich. at 165, 
587 N.W.2d 264.  Most utilities faced with this type of challenge can justify the benefit as a general watershed 
benefit – all those within a given watershed benefit from adequate stormwater management (see City of Lewiston v. 
Gladu, Storedahl Properties, LLC v. Clark County, Long Run Baptist Association, Inc. v. Louisville and Jefferson County  
Metropolitan Sewer District and Mcleod v. Columbia County: court acknowledged a “trend ... in favor of upholding 
fees that confer intangible benefits on both those who are assessed and those who are not”). 

The fourth factor requires an examination to determine if there is a fair approximation of the cost to the gov-
ernment and the benefit to the individual fee payer or the burden to which they contribute. In other words, the 
revenue generated by assessment of the stormwater fee must correlate with the costs to administer the stormwa-
ter program and fund stormwater related projects. If the revenue generated is considered excessive (far exceed-
ing the actual costs for the utility to administer the program), the fee will likely be deemed a tax.  The amount 
collected and expended in a given year need not balance out exactly but the differential between expenses and 
revenues must be reasonable. Likewise, if revenues are diverted to fund programs and projects that are unrelat-
ed to stormwater, courts have consistently ruled that the fee is a tax. Thus, should a utility’s revenues exceed 
its expenses, it should not allocate excess revenues to other areas unrelated to stormwater. See Zelinger v. City 
and County of Denver, Lewiston Independent School Dist. No. 1 v. City of Lewiston, Smith Chapel Baptist Church v. City of 
Durham, and Bolt v. City of Lansing.  

Despite the existence of these common factors, it is critical that each utility research the caselaw and precedent 
in its home state/jurisdiction to determine the exact factors and how the significance of each is weighed by 
courts.

The cases listed in Section C. Cases that address the fee v. tax issue have a “$”.

Another commonly litigated issue is the methodology employed for determining and assessing stormwater fees.  
Mechanisms to fund stormwater programs include stormwater user fees, property taxes, a local government’s 
general fund, inspection and permit fees, and land development fees and taxes. The bulk of litigation involves 
challenges to user-fee funded programs.

With regard to stormwater user fees, the Water Environment Federation’s publication User-Fee-Funded Storm-
water Programs (2013, 2nd ed.) provides a thorough analysis of the development and implementation of such 
programs. Impervious surface has a direct relationship with – and is the most important factor influencing - 
stormwater runoff. It is a major component in the three most commonly used methods to calculate user fees.  In 
its Region 1 and 3 Funding Stormwater Programs factsheets, EPA provides an explanation of each method with 
advantages and disadvantages, as excerpted below:xiii   

Equivalent Residential Unit (ERU) (Also known as the Equivalent Service Unit 
(ESU) method): More than 80 percent of all stormwater utilities use the ERU method. 
Parcels are billed on the basis of how much impervious area is on the parcel, regardless 
of the total area of the parcel. This method is based on the impact of a typical single 
family residential (SFR) home’s impervious area footprint. A representative sample of 
SFR parcels is reviewed to determine the impervious area of a typical SFR parcel. This 
amount is called one ERU. In most cases, all SFRs up to a defined maximum total area 
are billed a flat rate for one ERU. In some cases several tiers of SFR flat rates are es-
tablished on the basis of an analysis of SFR parcels within defined total area groups. 
Having such a tiered-SFR, flat-rate approach improves the equitability of the bills sent 
to homeowners. The impervious areas of non-SFR parcels are usually individually mea-
sured. Each non-SFR impervious area is divided by the impervious area of the typical 
SFR parcel to determine the number of ERUs to be billed to the parcel.

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998258399&pubNum=0000595&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998258399&pubNum=0000595&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
http://news.wef.org/wef-book-helps-utilities-develop-user-fee-funded-stormwater-programs/
http://news.wef.org/wef-book-helps-utilities-develop-user-fee-funded-stormwater-programs/
http://water.epa.gov/infrastructure/greeninfrastructure/upload/FundingStormwater.pdf
http://water.epa.gov/infrastructure/greeninfrastructure/upload/region3_factsheet_funding.pdf
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Intensity of Development (ID): This stormwater cost allocation system is based on 
the percentage of impervious area relative to an entire parcel’s size. All parcels (includ-
ing vacant/undeveloped) are charged a fee on the basis of their intensity of develop-
ment, which is defined as the percentage of impervious area of the parcel. 

Equivalent Hydraulic Area (EHA): Parcels are billed on the basis of the combined 
impact of their impervious and pervious areas in generating stormwater runoff. The 
impervious area is charged at a much higher rate than the pervious area.

Numerous technical studies in engineering literature validate the equity of impervious surface based fee meth-
odology so it is not surprising that it has become the industry norm.xiv  The methodology has been recognized 
by a number of state courts as a method to fairly and equitably apportion the cost of stormwater services to the 
amount of runoff generated on improved property. In City of Lewiston v. Gladu , the Supreme Judicial Court of 
Maine held that the city’s impervious surface-based fee system makes a “fair approximation” of the benefit each 
property owner receives via having stormwater managed and water quality protected. The Supreme Court of 
North Carolina upheld the impervious surface rate methodology in Smith Chapel Baptist Church v. City of Durham 
“as rationally related to the amount of runoff from each lot.” The court held that methodology “was not an 
arbitrary exercise of the City’s statutory authority.  Courts are usually reluctant to second guess methodology if 
it is based on the best available data and accepted professional methodologies (see State of Maine, et al. v. Greater 
Augusta Utility District).  

Rate methodology cases in the following section are flagged with an “M”. 

C. CASES
This subsection provides a non-exhaustive list and description of stormwater program and fee cases grouped 
in categories based on whether the decision was positive (meaning that the court upheld the utility’s program), 
negative or still pending before the court.  More detail is provided on certain cases deemed to be of greater legal 
significance, particularly those that include substantive analyses of factors likely to be relevant in other matters, 
such as the factors for determining whether a stormwater fee constitutes a tax. 

POSITIVE PRECEDENT
Case:  State of Maine, et al. v. Greater Augusta Utility District  M
Docket No. AP-11-052, Maine Superior Court, March 18, 2013 

Issue(s)/Question(s) Presented: Whether the utility equitably allocated rate increases in accordance with its 
charter language requiring equitable allocation of operating costs between sewerage service and stormwater 
service customer classes. The case specifically addresses sewer and stormwater fee allocation for combined sewer 
overflow projects. 

Holding: The Superior Court held that the utility’s rate model and allocation was equitable.

Summary: The City of Hallowell and several sewer customers filed suit against the Greater Augusta Utility 
District (GAUD) regarding how costs were divided between sewer and stormwater customers. GAUD does not 
provide stormwater services to the City of Hallowell. GAUD’s charter requires that costs be equitably allocated 
between sewer service and stormwater service, and that the costs of stormwater service be borne entirely by Au-
gusta ratepayers. GAUD’s charter governs sewer and stormwater rates.

In 2011, GAUD adopted a new rate model that resulted in rate increase of approximately 30 percent for sewer 
and stormwater customers. Plaintiffs filed suit challenging the underlying allocation of flow measured by GAUD 
at the treatment plan (gallons of flow generated by sewer customers v. gallons from stormwater flow). In partic-
ular, the plaintiffs alleged inequitable allocation of sewer fees to the Bond Brook capital improvement project to 

http://www.augustawater.org/
http://www.augustawater.org/
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eliminate combined sewer outflows in Augusta. 

GAUD contended that it acted in accordance with its charter and performed a detailed review to ensure that 
stormwater-only costs were charged to stormwater customers. The project had only a small portion of the cost 
allocated solely to stormwater control and only that portion was entirely borne by stormwater customers. The 
remaining costs were allocated based upon estimated system-wide pro rata flow of sewer and stormwater using 
10 years of flow data.  The same system-side methodology was used to allocate operations and maintenance 
costs to the different customer classes.

The court rejected the plaintiffs’ challenges and affirmed every aspect of the 2011 rate model holding that 
GAUD’s experts “have more experience and knowledge with regard to GAUD’s system than the plaintiffs’ ex-
perts.” 

Case:  United States v. Cities of Renton and Vancouver  SI
2012 WL 1903429, United States District Court, W.D. Washington, May 25, 2012

Issue(s)/Question(s) Presented: Federal government responsibility for payment of stormwater fees incurred 
prior to 2011 CWA amendment. 

Holding: Federal government facilities are responsible for payment of municipal stormwater fees, including fees 
billed prior to January 2011 amendment to the CWA clarifying federal responsibility for payment. 

Summary:  The case stems from an attempt by the cities of Vancouver and Renton to collect over $100,000 in 
past due stormwater fees from a federal government agency with facilities within the cities’ respective stormwa-
ter service areas.   The agency refused payment of the fees and in July 2011 the U.S. Department of Justice, acting 
on behalf of the federal agencies, filed a lawsuit against Vancouver and the City of Renton requesting a declara-
tory judgment that the stormwater amendment does not apply to past due stormwater amounts.

In 2011, Congress passed an amendment to the CWA clarifying federal responsibility for municipal stormwater 
charges.  The district court found that the amendment was a clarification of a pre-existing waiver of federal sov-
ereign immunity for stormwater fees, and, therefore, required payment for pre-2011 unpaid amounts.

Case:  City of Lewiston v. Gladu  $ M
40 A.3d 964 2012 ME 42, Supreme Judicial Court of Maine, March 27, 2012

Issue(s)/Question(s) Presented: 
1.	 Whether city’s stormwater assessment was a fee or a tax; and, 
2.	 Whether impervious surface based rate methodology was valid.

Holding: The Supreme Judicial Court held that city’s stormwater assessment was a fee, rather than a tax and 
that the methodology was valid.

Summary:  In 2011, the City of Lewiston sued a property owner seeking payment of overdue stormwater utility 
fees.  The property owner challenged the legality of the fees.  The Maine Superior Court issued a decision reject-
ing those claims, holding that the city’s 2006 ordinance was valid and authorized the program and confirmed 
the legitimate purpose of the stormwater utility as funding expenses necessary to provide stormwater man-
agement services to comply with federal and state water-quality requirements. The trial court also upheld the 
city’s use of “impervious surface” as the basis for determining the fee applied to a property. As a result, the court 
issued judgment for the city for $7619.70 in delinquent stormwater fees, $1197.85 in interest, and $825 in pen-
alties, and awarded the city $2539.90 in attorney fees and $350 in collection costs. The property owner appealed 
the decision.
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The Maine Supreme Judicial Court decision fully affirmed the lower court’s decision. 

With regard to the tax vs. fee issue, the Supreme Court applied a four-factor test: 
1.	 Whether the Assessment Raises Revenue or is for a Regulatory Purpose 

The property owner argued that the purpose of the assessment is to raise revenue because forty-four percent 
of the utility’s budget goes toward debt services, including debts acquired by the City prior to the creation of 
the utility. The court held that the property owner failed to provide evidence that the debt acquired was not 
used to build or maintain stormwater infrastructure.  The court held that the stormwater fee met the regula-
tory-purpose requirement and “[t]he fact that the Utility acquired stormwater infrastructure debt from the 
City does not change the fact that the Utility is using the assessment to cover the costs of regulating storm-
water runoff, and part of those regulatory costs include maintaining stormwater infrastructure. Because 
all of the Utility’s expenses are for maintaining or administering the Utility, this factor weighs in favor of 
concluding that the assessment is a fee and not a tax.”

2.	 Direct Relationship Between the Fee and the Benefit Conferred 
The court held that there was no dispute that stormwater runoff contributes to water pollution, nor that the 
utility provides benefits to the public by regulating runoff. The property owner’s argument was that he does 
not receive an individual benefit that is not conferred to the public at large and that the assessment is not 
related to the utility’s purpose of providing better water quality because the assessment is calculated by area 
of impervious surface, which relates to the quantity, not the quality.

The court agreed with the city that basing assessments on amount of impervious surface is a widely accepted 
and recommended method of calculating fees, and that the quantity of stormwater runoff is directly relat-
ed to water quality and, therefore, there was a direct relationship between the assessment of the fee and the 
benefit conferred.

Next the court analyzed whether there was enough of an individualized benefit to the property owner to 
warrant upholding the assessment as a fee. The court relied on the McLeod Georgia Supreme Court decision 
in Mcleod, which acknowledged a “trend ... in favor of upholding fees that confer intangible benefits on both 
those who are assessed and those who are not.”xv  The court held that there was a direct relationship between 
the fee paid and the benefit conferred if:

[T]he fee applies to residential and non-residential developed property, but not to 
undeveloped property, which actually contributes to the absorption of stormwater 
runoff; the properties charged receive a special benefit from the funded stormwater 
services, which are designed to implement federal and state policies through the control 
and treatment of polluted stormwater contributed by those properties; and, the cost 
of those services was properly apportioned based primarily on horizontal impervious 
surface area.xvi 

 
The court held that “viewing this factor in light of the recent trend toward upholding fees that ‘confer intan-
gible benefits on both those who are assessed and those who are not,’ …, it weighs in favor of upholding the 
stormwater fee.”  

3.	 Voluntariness
The court then turned to the issue of voluntariness, which concerns the availability of credits—if the proper-
ty owner has the ability to avoid the assessment if he wishes to do so. The court held that the assessment is 
not involuntary simply because the costs of avoiding the assessment (via credits) are high. The court con-
cluded that the available credits, which provide for up to 100% fee reduction, create a voluntary fee with the 
caveat that the court is not presented with the question of whether a fee is voluntary if the applicable ordi-
nance does not include a 100% fee credit. 
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4.	 A Fair Approximation of the Cost to the Government and the Benefit to the Individual
The court held that the city demonstrated through its financial reports that the assessment is based on a 
“fair approximation” of the cost of administering the utility and the city’s impervious surface-based fee sys-
tem makes a “fair approximation” of the benefit each property owner receives via having stormwater man-
aged and water quality protected. 

Case: El Paso Apartment Ass’n v. City of El Paso   $ M
415 Fed.Appx. 574, United States Court of Appeals, Fifth Circuit, March 9, 2011

Issue(s)/Question(s) Presented: Landowners challenged stormwater drainage fee asserting that the fee:
1.	 Violated the Equal Protection Clause of Fourteenth Amendment due to different methods of measurement 

of “impervious cover”; and 
2.	 Was an unconstitutional occupation tax under Texas law.

Holding: The Court of Appeals held that:
1.	 Water utilities public service board’s use of different methods to measure “impervious cover” of residential 

and nonresidential properties did not violate Equal Protection Clause; and
2.	 Stormwater drainage fees were not unconstitutional occupation tax under Texas law.

Summary:  
1.	 Owners and managers of apartment complexes in El Paso, represented by their trade association, challenged 

a stormwater drainage fee assessed on their properties arguing, inter alia, that it violated Equal Protection 
Clause of Fourteenth Amendment and was an unconstitutional occupation tax under Texas law. 

The apartments argued that the city’s decision to measure the actual square footage for some properties, 
including driveways, sidewalks, and parking lots, but estimate for other properties was arbitrary and irratio-
nal. The court held that the city had not granted an exemption or discount to such properties but had “no 
effective way to measure the actual area of impervious cover and include it on the drainage bill for residen-
tial properties, so the [city] instead used an estimate of the impervious cover on residential properties.”

The court reasoned that “the amount of impervious cover on a particular piece of property is directly related 
to that property’s use of the stormwater drainage system” and concluded that given the legitimacy of the 
city’s objective, the “use of two different methods to measure the impervious cover on the properties in the 
City is rationally related to its decision to charge each property for stormwater drainage services.”

2.	 The court then turned to the fee v. tax question:  

To determine whether a fee is in reality an occupation tax, Texas courts consider “whether 
the primary purpose of the exaction, when the statute or ordinance is considered as 
a whole, is for regulation or for raising revenue.” City of Houston, 879 S.W.2d at 326. 
“Revenue,” as used by Texas courts, “means the amount of money which is excessive and 
more than reasonably necessary to cover the cost of regulation.” Producers Ass’n of San 
Antonio v. City of San Antonio, 326 S.W.2d 222, 224 (Tex.Civ.App.–San Antonio 1959, writ 
ref ’d n.r.e.); see also Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454, 461 
(Tex.1997) (“The critical issue is whether the assessment is intended to raise revenue in 
excess of that reasonably needed for regulation.”). Whether a fee is reasonably necessary 
to cover the cost of regulation is a question of fact. City of Houston, 879 S.W.2d at 326.

The court held that there was no evidence to suggest that the amount collected by the city was unreasonable 
or that it did not represent the actual cost to provide stormwater drainage services. The court next addressed 
the Apartments’ argument that the fee was not reasonably related to stormwater drainage services on their 
properties and that the court should evaluate the fees on an individual basis to determine whether the 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994131699&pubNum=713&fi=co_pp_sp_713_326&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_326
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959127254&pubNum=713&fi=co_pp_sp_713_224&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_224
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959127254&pubNum=713&fi=co_pp_sp_713_224&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_224
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959127254&pubNum=713&fi=co_pp_sp_713_224&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_224
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997100871&pubNum=713&fi=co_pp_sp_713_461&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_461
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997100871&pubNum=713&fi=co_pp_sp_713_461&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_461
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994131699&pubNum=713&fi=co_pp_sp_713_326&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_326
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amount paid directly benefits each individual payor. The court responded: “While Texas courts do require 
that the amount of the fee be related to the level of regulatory or licensing services received by the payors, 
they do not require perfect correspondence between the fee charged and the service received.” The court held 
that the Apartments had again provided no evidence in support of the argument that the amount charged 
exceeds the cost to provide stormwater services to the properties. 

In response to the Apartments’ claim that the drainage fee is unrelated to stormwater drainage services 
because a certain percentage is allocated to green projects (acquisition of open spaces, greenways, arroyo and 
wilderness areas), the court held that the Apartments offered no evidence that the acquisition of open space 
is unrelated to stormwater management. 

The court then addressed the Apartments’ assertion that certain properties had drainage ponds and, there-
fore, presented little risk of creating stormwater runoff that would burden the drainage system. The court 
noted that the city had a credit policy and exemption program that, upon application and approval, would 
provide a credit or complete exemption to property owners of land with drainage ponds. In refuting this 
argument, the court stated “the Apartments do not contend that any of their properties place no burden on 
the drainage system, or that they applied for and were denied an exemption for any of their properties.” 

In conclusion, the court held that the stormwater drainage fee did not produce revenue in excess of the cost 
necessary to provide stormwater drainage services and there was no evidence to suggest that the fee was not 
reasonably related to the services provided. The court, therefore, concluded that the drainage fees were not 
unconstitutional occupation taxes. 

 

Case: Storedahl Properties, LLC v. Clark County  $ 
143 Wash.App. 489, Court of Appeals of Washington, Division 2, March 11, 2008

Issue(s)/Question(s) Presented: Whether stormwater charge is a user fee or tax.

Holding: The Court of Appeals upheld the stormwater charge as a user fee because:
1.	 The primary purpose of the charge was to fund activities directly related to the public health and safety im-

pacts of stormwater runoff;
2.	 County allocated charge only to authorized purposes; and
3.	 A direct relationship existed between charge and services provided by the charge.
	
Summary:  Landowner brought action to contest county’s clean water charge, alleging that charge, which was 
based on stormwater runoff, was an unconstitutional tax. The Superior Court, granted the county’s motion for 
summary judgment, and landowner appealed.

The Court of Appeals applied a three-part test to determine whether the charge was a regulatory fee or a tax: “(1) 
whether the primary purpose is to raise revenue (tax) or to regulate (regulatory fee); (2) whether the money col-
lected must be allocated only to the authorized regulatory purpose; and (3) whether there is a direct relationship 
between the fee charged and the service received by those who pay the fee or between the fee charged and the 
burden produced by the fee payer.” The court held that with regard to the first factor, the applicable legislative 
language expressly recognized the public health and safety impacts of stormwater runoff and clearly specified 
the activities that could be funded. 

For the second factor, the court noted that the county can use the funds “only for the cost and expense of regu-
lating, monitoring and evaluating storm water impacts; maintaining and operating storm water control facil-
ities; educating the public on issues related to storm water; and all or any part of the cost and expense of plan-
ning, designing, establishing, acquiring, developing, constructing, and improving any such facilities.” Therefore, 
the court held the charge “more closely resembles a regulatory fee than a property tax.” 
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For the final factor, the court relied on the test in Tukwila Sch. Dist., 140 Wash.App. at 749: as long as the rate is 
reasonably based on the amount of the property owner’s contribution to the problem, the fee is directly related 
to the service provided.  The court upheld the fee in question pursuant to the reasonably-based test. 

Case: Wessels Co., LLC v. Sanitation Dist. No. 1   A
238 S.W.3d 673, Court of Appeals of Kentucky, March 9, 2007

Issue(s)/Question(s) Presented:  
1.	 Whether sanitation district had authority to establish stormwater drainage plan and program; and
2.	 Whether district had statutory authority to impose a fee.

Holding: State statute providing that sanitation district may be established to develop and implement plans 
for collection and disposal of storm drainage authorized district to implement stormwater drainage plan, and 
district had statutory authority to impose surcharge for stormwater drainage plan.

Summary:  In response to federal regulations, the Kentucky General Assembly in 1994 amended the enabling 
state statute by adding a new subsection to the stated purposes for which sanitation districts may be established:  
sanitation districts can be established for the purpose of development and implementation of “plans for the 
collection and disposal of storm drainage.”

The Kentucky Court of Appeals upheld the trial court decision that the state statute “clearly and unambiguous-
ly expressed the General Assembly’s intent that among the proper functions of sanitation districts is the devel-
opment and implementation of ‘plans for the collection and disposal of storm drainage.’ ”

The court reasoned “[h]aving concluded that implementation of a storm water drainage system is a proper 
function of the district, it would be absurd to suggest that it could not impose a surcharge to finance a service 
required by federal regulation.”

The court held that the state statute provided the requisite authority for the fee: 
The district may establish a surcharge or other rate, fee, or charge to be made applicable 
to users in areas where facilities are to be acquired, constructed, or established, and to 
amortize part or all of the costs thereof….

Case: Tukwila School Dist. No. 406 v. City of Tukwila  $
140 Wash.App. 735 167 P.3d 1167, Washington Court of Appeals, Div. 1, June 11, 2007

Issue(s)/Question(s) Presented:  Whether stormwater assessment was a user fee or tax.

Holding: The Court of Appeals held that the:
1.	 Primary purpose of charge was to regulate runoff, supporting a finding that the charge was a fee, not a tax;
2.	 Money expended on design and construction of capital facilities was allocated exclusively to regulating the 

activity being assessed; and
3.	 Charge was directly related to city’s services of controlling storm and surface water runoff.

Summary:  School district brought action against city, seeking declaratory judgment and tax refund, and chal-
lenging city’s storm and surface water utility charge as an unlawful tax. 

The court held that the stormwater fee met the regulatory-purpose requirement when it was enacted to “provide 
... revenue to construct, reconstruct, replace, improve, operate, repair, maintain, manage, administer, inspect, 
enforce facilities and activities for the storm and surface water utility plan” and to “relieve a burden created by 
property owners whose impervious surfaces contribute directly to runoff and pollution problems.”xvii  The court 
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recognized that, because property owners contributed to water quality problems through stormwater runoff 
from their properties, the city could charge a fee to help “defray” the costs of ameliorating the problem.xviii  The 
court also concluded that “[t]he construction of capital facilities is a recognized regulatory activity.”xix 

Case:  Mcleod v. Columbia County   A $
278 Ga. 242, 599 S.E.2d 152, Supreme Court of Georgia, June 28, 2004

Issue(s)/Question(s) Presented: 
1.	 Whether county was authorized to establish a stormwater utility and fee pursuant to the Home Rule section 

of the state constitution; and
2.	 Whether the charge was a user fee or tax.

Holding: The Supreme Court affirmed the lower court ruling and held:
1.	 County was authorized to establish stormwater utility and to impose a utility charge for the stormwater 

management services;
2.	 The charge was a fee, not a tax; and
3.	 The charge did not violate landowners’ rights to due process or equal protection.

Summary: Landowners brought class action in state court against county board of commissioners for adopt-
ing an ordinance for a stormwater service charge. Following removal, the District Court, 254 F.Supp.2d 1340, 
remanded the case. On remand, the Superior Court entered summary judgment in favor of county. Landowners 
appealed. 

The Supreme Court held that the Home Rule section of the Georgia Constitution grants any county or munic-
ipality the power to provide the service of “[s]torm water ... collection and disposal systems.”  The court further 
held that the state General Assembly is authorized to enact general laws relative to such services, including stat-
utes which permit the imposition of reasonable fees.

In accordance with general law OCGA § 36-82-62(a)(3), local governments may “prescribe, revise, and collect 
rates, fees, tolls, or charges for the services, facilities, or commodities furnished or made available by such un-
dertaking....”  Therefore, the court held that pursuant to the Home Rule section of the Georgia Constitution 
and general statutory law, the county was authorized to establish the stormwater utility and to impose a utility 
charge for the stormwater management services.

In its analysis, the court also acknowledged a “trend ... in favor of upholding fees that confer intangible benefits 
on both those who are assessed and those who are not.” 

Negative Treatment:  Declined to follow by DeKalb County, Georgia v. United States, Fed.Cl., January 28, 2013.

Case: City of Gainesville v. State, Department of Transportation A SI
778 So.2d 519, District Court of Appeal of Florida, First District, March 5, 2001

Issue(s)/Question(s) Presented: Whether Department of Transportation’s sovereign immunity shields it from 
being required to pay stormwater utility charges.

Holding: The District Court of Appeal held that: 
1.	 City could establish a stormwater management system as a traditional utility and finance it by collecting 

utility fees; and 
2.	 Sovereign immunity would not insulate DOT from having to pay valid stormwater utility charges.

Summary:  The court held that the city was authorized to establish the utility by the Florida Constitution, 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST36-82-62&originatingDoc=Ic87eed50040511dab386b232635db992&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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which grants municipalities “governmental, corporate and proprietary powers to enable them to ... render mu-
nicipal services” and the right to “exercise any power for municipal purposes except as otherwise provided by 
law.”xx   In addition, the court noted that a special act of the Legislature express granted the city “full power and 
authority to provide public utility services of all kinds”xxi   and implicit “is the power to construct, maintain and 
operate the necessary facilities.”xxii  

Finally, the court pointed to the statute enacted that authorizes the city to construct, operate and finance a 
stormwater management utilityxxiii  and “[c]reate one or more stormwater utilities and adopt stormwater utility 
fees sufficient to plan, construct, operate, and maintain stormwater management systems.”xxiv  

The court relied on state caselaw holding that the “imposition of fees for the use of a municipal utility system is 
not an exercise of the taxing power nor is it the levy of a special assessment.”xxv   

The court found that the statutes clearly granted municipalities the option of establishing stormwater manage-
ment systems as traditional utilities and financing them by collecting utility fees and it was a valid exercise of the 
city’s authority to fund a “stormwater management program by assessing the cost of the program to the benefi-
ciaries based on their relative contribution to its need.” 

Case:  South Carolina v. City of Charleston  A $
513 S.E.2d 97, Supreme Court of South Carolina, February 16, 1999

Issue(s)/Question(s) Presented: 
1.	 Whether a stormwater charge was an authorized user fee or a tax; and
2.	 Whether city was authorized to impose stormwater fees on state facilities.

Holding: The court found that:
1.	 The stormwater charge was an authorized user fee; and 
2.	 The fee could be imposed on state property.

Summary:  The State of South Carolina brought a declaratory judgment action to determine whether the city 
was authorized to impose stormwater fees on state facilities pursuant to a state statute, S.C. Code Ann. § 48-14-
10, which authorized local governments to establish a “stormwater utility” and to fund it either through a fee 
or a tax assessment.  The City of Charleston created its utility by local ordinance, and opted to fund it through 
a fee. The state argued that although denominated a fee, the charge involved was really a tax.  The state supreme 
court found that the plain language of the statute allowed local governments to fund the utility through either a 
fee or an assessment, and that the city had chosen to use a fee, which could properly be imposed on state proper-
ty.

Case:  Vandergriff v. City of Chattanooga  A $
44 F. Supp. 2d 927, United States District Court, E.D. Tenn, March 31, 1998

Issue(s)/Question(s) Presented: 
1.	 Whether a stormwater ordinance imposing a fee was constitutional; and 
2.	 Whether the fee was authorized. 

Holding: The Court held that:
1.	 The stormwater ordinance imposed a fee;
2.	 The fee was authorized by state statute; and
3.	 Combined Sewer Overflows (CSOs) falls within the definition of storm water facilities.
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Summary: City taxpayers challenged validity of a local stormwater ordinance on various state and federal con-
stitutional grounds.  

Plaintiffs argued, inter alia, that the city stormwater ordinance violates the enabling statute because the revenues 
generated were not “reasonable in amount” and claimed that the city improperly spent one half of the revenues 
collected on CSO projects and still had an $11.6 million surplus.  The surplus was obtained through bond 
issues, was a restricted asset to only be used for stormwater capital projects and would be disbursed as necessary 
to fund construction projects. The court held “Given the conclusion the CSO falls within the definition of storm 
water facilities and the evidence proffered by Defendants, the Court finds Plaintiffs have failed to prove the reve-
nues generated are not reasonable in amount.”

The court ruled that the ordinance imposed a fee, not at tax, because the charges were based on use of the storm-
water system, and applying a portion of fees to construct or expand facilities as well as to defray cost of operat-
ing the system was explicitly authorized by state statute.

Case: Smith v. Spokane County $
948 P.2d 1301, Court of Appeals of Washington, November 18, 1997

Issue(s)/Question(s) Presented: Whether “Aquifer Protection Areas” fee was a valid regulatory fee or an uncon-
stitutional tax.

Holding: Court upheld the validity of the fee. 

Summary:  Court held that a fee charged for funding certain “Aquifer Protection Areas” was not an unconsti-
tutional tax and would be upheld if it was reasonable and designed to cover only the costs of the program.  In 
reaching this decision, the court relied upon an earlier Washington Supreme Court decision, in Teter v. Clark 
County, 704 P.2d 1171 (Wash. 1985), which held that charge for a county storm and surface water utility was not 
a tax but a valid regulatory fee.

Case:  City of Littleton v. State  $
855 P.2d 448, Supreme Court of Colorado, En Banc, July 6, 1993

Issue(s)/Question(s) Presented: Whether stormwater charge was a service fee, tax or special assessment. 

Holding:  Court held that the stormwater charge was a valid service fee. 

Summary:  City sought to collect unpaid stormwater management fees from state-owned school properties.  
The Colorado Supreme Court found the charge was not a tax or special assessment, but a service fee reasonably 
designed to meet the overall costs of the service provided. The court also found that the portion of the fee used 
to construct and maintain the drainage system was essential to provision of the services. 
 

Case: Long Run Baptist Association, Inc. v. Louisville and Jefferson County  
Metropolitan Sewer District A $

775 S.W.2d 520, Court of Appeals of Kentucky, June 23, 1989.

Issue(s)/Question(s) Presented: Whether a stormwater charge is a tax or a fee; whether the District had au-
thority to impose the fee.
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Holding: Kentucky Court of Appeals held that the service charge was a user fee and was reasonable and uni-
form in its application and that the Metropolitan Sewer District had express authority to impose the fee via the 
enabling state statute.

Summary: Plaintiffs challenged the constitutionality of a stormwater service charge that was based on an 
“Equivalent Surface Unit” approach (1 ESU for all residential parcels; 1 ESU per 2500 sq. ft. for commercial and 
industrial parcels).  

On the fee versus tax issue, the court relied upon Veail v. Louisville and Jefferson County Metropolitan Sewer District, 
303 Ky. 248, 197 S.W.2d 413, 418 (1946), where the Kentucky Supreme Court held that the District’s enabling 
statute was constitutional and stated that “the Act provides for no tax whatever. Charges for sewer service are 
not taxes anymore than are bridge tolls or water rents.” 

The court then turned to the plaintiffs’ argument that no benefit was received from the plan because they had 
constructed their own system or because the stormwater runoff drains from their property directly into the 
Ohio River. The court relied on Curtis v. Louisville and Jefferson County Metropolitan Sewer District, Ky., 311 S.W.2d 
378 (1958), to reject this argument.  In the Curtis case, property owners argued that the enabling statute was un-
constitutional because it established a conclusive presumption that all land within a designated surface drainage 
improvement area would receive some benefit. The property owners argued that the property in question was 
located at an elevation “high enough to provide a vested right to the free flow of surface water,” and therefore 
could receive no benefit. The court in Curtis disagreed:

We think that in the case of a surface drainage improvement area, any property that 
geographically is a part of the watershed or drainage basin may properly be considered 
to be benefited by the project through the general improvement of conditions of health, 
comfort and convenience in the area and the resulting general enhancement of values 
in the area. The circuit court held that all property in the area could be deemed to be 
benefited, and we affirm that holding.xxvi  

The Kentucky court of appeals found that the enabling statute clearly gave the District express authority to 
impose a service charge to fund its comprehensive county-wide drainage system, and was constitutional in all 
respects.

Case:  Zelinger v. City and County of Denver $
724 P.2d 1356, Supreme Court of Colorado, En Banc, September 8, 1986

Issue(s)/Question(s) Presented: Whether a stormwater fee is a valid service charge or an unconstitutional tax. 

Holding: Court ruled the charge was valid service charge. 

Summary: The Colorado Supreme Court denied a class action challenge to the City of Denver’s ordinance 
assessing fees and service charges for the city’s storm drainage facilities.  The court found that the ordinance 
was rationally related to a legitimate state purpose of financing the maintenance and construction of new storm 
sewers, and that it established a valid service charge rather than an unconstitutional tax because the funds raised 
by the fee were not used for general revenue purposes but were segregated and used solely to pay for the costs of 
the “operation, repair, maintenance, improvement, renewal, replacement and reconstruction of storm drainage 
facilities.”
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NEGATIVE PRECEDENT 
Case: Zweig v. Metropolitan St. Louis Sewer District  $

412 S.W.3d 223, Supreme Court of Missouri, Nov. 12, 2013

Issue(s)/Question(s) Presented: Whether a stormwater assessment was a fee or tax.

Holding: Supreme Court upheld lower court ruling that invalidated the stormwater fee as a tax requiring voter 
approval.

Summary:  The court determined through a detailed analysis that the Metropolitan St. Louis Sewer District’s 
(MSD) contested stormwater user charge qualified as a tax and not a user fee under Missouri state law, and 
further determined that the charge was invalid because it had not been put to a voter referendum as required by 
Missouri law. The court stated that while it “sympathizes with MSD’s predicament… MSD levied the stormwa-
ter user charge without prior voter approval.” The court refused to grant the ratepayers’ request for a refund of 
approximately $90 million in stormwater user charges, but affirmed the trial court’s award of attorneys’ fees of 
over $4 million.

The Missouri Supreme Court appeal was the result of a 2010 decision by a Missouri trial court finding that 
MSD’s stormwater utility fees were illegal taxes, thereby invalidating the utility’s entire stormwater fee program, 
and a March 2012 Missouri Court of Appeals decision that upheld the trial court ruling. The lower appellate 
court reached its decision after analyzing the MSD stormwater rate structure, which is based on impervious 
surface, against a number of elements of Missouri state law.  

The appellate court’s decision also upheld the trial court’s factual finding that there is no direct relationship 
between impervious area and stormwater runoff.   Using a similar analysis under state caselaw, the Missouri 
Supreme Court reasoned that because the stormwater fee is based on each landowner’s contribution to the 
overall need for MSD’s stormwater services rather than that owner’s actual use of the services and MSD provides 
services to ensure the continuous and ongoing availability of its drainage system to the district as a whole, not 
to individual users, the charge cannot be a valid user fee because MSD does not render a service individually in 
exchange for a fee.

The dissenting judge in the lower appellate court decision wrote a strong opinion in support of the MSD pro-
gram and the use of impervious surface to charge for stormwater services.   The dissent noted that not only are 
stormwater fees based on impervious surface the industry norm, but that “the engineering literature has validat-
ed the equity of this methodology for stormwater management user fees.”

Case: Jackson County v. City of Jackson A $
302 Mich.App. 90 836 N.W.2d 903, Court of Appeals of Michigan, August 1, 2013

Issue(s)/Question(s) Presented: Whether a stormwater assessment is a tax or user fee. 

Holding: The Court of Appeals held that the stormwater management charge was a tax that required electorate 
approval, rather than a fee, pursuant to Michigan’s Headlee Amendment.

Summary:  Property owners and county brought action against city alleging violation of the Headlee Amend-
ment stemming from city’s adoption of ordinance that imposed stormwater management charge on all property 
owners. 

Section 25 through 34 of article 9 of the Michigan Constitution of 1963 adopted on November 7, 1978 are 
known as the “Headlee Amendment.” Section 31 “prohibits local governments from levying any new tax or in-

http://www.legislature.mi.gov/(S(yu3x4x455vaxevyvcg2xt145))/mileg.aspx?page=LoadVirtualDoc&BookmarkID=6536
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creasing any existing tax above authorized rates without the approval of the unit’s electorate.”

The court held that the ordinance contained few provisions of regulation and no provisions that truly regulated 
discharge of storm and surface water runoff, with exception of provision that allowed for credits against man-
agement charge for use of city-approved stormwater best management practices and the most significant moti-
vation for the ordinance was to generate revenue.  In addition, the court held there was no particularized benefit 
imposed on property owners that was not also conferred upon the general public, and the usage of stormwater 
sewer system was not accounted for in determining amount of fee. Thus, the court held that the stormwater 
management charge was an unconstitutional tax in violation of the Headlee Amendment.

See Bolt v. City of Lansing  

Case: DeKalb County, Georgia v. United States  SI $
108 Fed.Cl. 68, United States Court of Federal Claims, January 28, 2013

Issue(s)/Question(s) Presented: Whether a stormwater charge is a fee or tax.

Holding: The Court of Federal Claims held that:
1.	 Court of Federal Claims could exercise jurisdiction over county’s claims;
2.	 Stormwater management charges assessed by county were taxes that could not be imposed on federal prop-

erties without government’s consent;
3.	 Former version of CWA did not waive government’s sovereign immunity as to county’s stormwater manage-

ment charges; and
4.	 Amendment to CWA requiring government to pay reasonable stormwater management charges could not be 

treated as clarification of an earlier waiver with retroactive effect.

Summary:  DeKalb County, Georgia, filed litigation in the U.S. Court of Federal Claims in November 2011 to 
collect over $280,000 in unpaid stormwater bills from a number of different federal government facilities. In 
January 2013, the court ruled that stormwater charges billed to the federal facilities by the County were a local 
tax and not a utility fee under federal law.  The court also found that a 2011 amendment to the CWA, which 
clarified federal responsibility for municipal stormwater charges, does not apply to charges that qualify as taxes 
and were billed prior to the amendment’s enactment.  Accordingly, the court ruled the County could not collect 
pre-2011 unpaid amounts.

The court did note, however, that the language of the 2011 amendment clearly establishes federal responsibility 
for payment of stormwater charges going forward regardless of whether they are deemed fees or taxes.  

The decision’s finding on the CWA amendment’s applicability to pre-2011 amounts was directly at odds with 
the 2012 Cities of Renton and Vancouver case described above, which held the amendment does apply to pre-2011 
amounts.  The County appealed the decision to the U.S. Court of Appeals for the Federal Circuit in March 2013 
but reached a settlement with the federal government before a decision was rendered. 

The settlement acknowledges the county’s objection to the January 2013 U.S. Court of Federal Claims decision 
in the case, specifically the court’s finding that 1) the stormwater charges in question were taxes and not utility 
fees, and 2) that a 2011 CWA Amendment clarifying federal responsibility for stormwater fees does not apply to 
pre-2011 charges. 
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Case: Oneida Tribe of Indians of Wisconsin v. Village of Hobart, Wisconsin  SI $
891 F.Supp.2d 1058, United States District Court, E.D. Wisconsin, September 5, 2012

Issue(s)/Question(s) Presented:  Whether stormwater charge is a fee or a tax; whether CWA waives sovereign 
immunity with regard to Indian tribe property.

Holding: The District Court held that:
1.	 The village’s stormwater management charges constituted an impermissible tax upon tribal trust property; 

and
2.	 The CWA provision requiring federal facilities to comply with the specified state and local water pollution 

control requirements was not a waiver of sovereign immunity and the village was, therefore, not permitted to 
assess stormwater management charges upon the property held in trust for the benefit of Indian tribe.

Summary:  Indian tribe filed action seeking a declaratory judgment that village lacked authority to impose 
charges under its stormwater management utility ordinance on parcels of land held in trust by the United States 
for the tribe located on reservation and within village. 

Case: City of Key West v. Florida Keys Community College SI
281 So.3d 494, District Court of Appeal of Florida, Third District, January 18, 2012

Issue(s)/Question(s) Presented: Whether community college enjoyed sovereign immunity with respect to city’s 
stormwater utility fees. 

Holding: The District Court of Appeal held that:
1.	 Statute that allowed municipality to collect charges from persons, firms, or corporations served by its public 

works facilities did not expressly waive college’s sovereign immunity from action by city; and
2.	 College was entitled to a refund of city’s stormwater utility fees.

Summary:  The City contended that the college was not protected by sovereign immunity because the enabling 
statute does not “exempt” state-owned property from payment of stormwater utility fees. The court held that 
“sovereign immunity is fundamentally different from the protection provided by an exemption. Whereas ‘sover-
eign immunity is the rule, rather than the exception,’ … the converse is true of an exemption.” The State enjoys 
sovereign immunity unless immunity is expressly waived. 

The court reasoned that because the enabling statute, which specifically relates to stormwater utility fees, does 
not expressly waive sovereign immunity for stormwater utility fees, the State, which includes the community 
college, has not waived sovereign immunity.

Case: Lewiston Independent School Dist. No. 1 v. City of Lewiston A $
Supreme Court of Idaho, Moscow, 151 Idaho 800 264 P.3d 907, November 7, 2011

Issue(s)/Question(s) Presented: Whether a stormwater assessment is a regulatory fee or unauthorized tax. 

Holding: The Supreme Court held that city’s stormwater fee was an unauthorized tax.

Summary:  Five government entities brought action against city seeking declaratory judgment that city’s storm-
water fee was an unconstitutional tax.  

The Supreme Court of Idaho held that the city’s stormwater fee was an unauthorized tax rather than a regulato-
ry fee because the stormwater fee was used to generate funds for the non-regulatory function of repairing, main-
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taining, and expanding the city’s preexisting stormwater system and streets, and thus, it was an unauthorized 
tax intended to free-up the city’s general revenues.

Case:  Smith Chapel Baptist Church v. City of Durham  A M
Supreme Court of North Carolina, August 20, 1999 350 N.C. 805, 517 S.E.2d 874

Issue(s)/Question(s) Presented:  
1.	 Whether the City exceeded its enabling authority by enacting a ordinance and the fees thereunder; and
2.	 Whether the impervious area method of calculating the fees was constitutionally permissible.

Holding: The Supreme Court held: 
1.	 City was authorized to collect fees that would finance only structural and natural stormwater and drainage 

systems component part of stormwater program; 
2.	 City was authorized to impose fees on owners of developed land based on impervious areas of each lot; and 
3.	 Landowners were entitled to full refund of illegally collected fees from city.

Summary: Owners of developed land in city sued city, alleging that it did not have authority to impose fees to 
operate its stormwater program. The court held that municipalities are authorized to establish and operate pub-
lic enterprises like utilities pursuant to state statute.  However, pursuant to the statute, “Rates, fees, and charges 
imposed under this section may not exceed the city’s cost of providing a stormwater and drainage system.”  

The court reasoned that under a plain reading of the statute, the utility fees are limited to the amount which 
is necessary for the City to maintain the stormwater and drainage system rather than the amount required to 
maintain the comprehensive Stormwater Quality Management Plan to comply with regulatory requirements. 

The stormwater utility approved a local ordinance that created a stormwater utility “to develop and operate the 
stormwater management program.” The ordinance defines the stormwater management program as one that 
not only includes a stormwater system, but also “includes, but is not limited to ... the development of ordinanc-
es, policies, technical materials, inspections, monitoring, outreach, and other activities related to the control of 
stormwater quantity and quality.”  The court ruled that “the ordinance on its face exceeds the express limitation 
of the plain and unambiguous reading of the statute, and the operation of the utility exceeds the statutory au-
thority.” 

The city’s stormwater management fund budget divided expenditures from the stormwater management fund 
into three separate components: stormwater quality, stormwater quantity, and clean city. All funds collected by 
the utility were placed in one fund which pays for the City’s entire stormwater quality program and the utility’s 
activities substantially exceeded the providing of stormwater infrastructure. 

The court stated that the City’s stormwater management program funded by the stormwater utility is a fully 
comprehensive stormwater quality program  with separate component parts, the majority of the city’s stormwa-
ter management program funds were not used to fund and maintain the stormwater and storm sewer drainage 
systems but rather to comply with the mandated MS4 permit requirements.  The court held “the City chose to 
establish the [stormwater utility] as a mechanism by which it would comply with the unfunded mandates of the 
[CWA] related to stormwater runoff. In addition, the City also chose not to fund the expenditures through the 
general fund.”

The court upheld the impervious surface rate methodology “as rationally related to the amount of runoff from 
each lot and was not an arbitrary exercise of the City’s statutory authority,” but noted that “[t]his finding ... 
does not apply to the amount of the stormwater charges that were adopted by the City ... or the use of the funds 
collected….” 
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The court held that the City’s ordinance and the fees charged thereunder were invalid as a matter of law, and 
that plaintiffs were entitled to a full refund of the illegally collected fees plus interest.

Case: Bolt v. City of Lansing  A $
459 Mich. 152, 587 N.W.2d 264, Supreme Court of Michigan, December 28, 1998

Issue(s)/Questions Presented: Whether a stormwater assessment was a fee or a tax. 

Holding:  Stormwater charge was an improper tax. 

Summary:  Landowner brought original action against city, alleging that city’s stormwater service charges were 
disguised tax for purposes of the Headlee Amendment to State Constitution.  Section 31 of the Headlee Amend-
ment “prohibits local governments from levying any new tax or increasing any existing tax above authorized 
rates without the approval of the unit’s electorate.” Thus, if an assessment is deemed a tax, voter approval is 
required.  A user-fee would not violate the Headlee Amendment.

The Court of Appeals, 221 Mich.App. 79, 561 N.W. 2d 423, held that city’s charge to landowners was a “user fee” 
rather than a “tax” not requiring voter approval under the Headlee Amendment, and the landowner appealed. 
The Supreme Court held that charge was an improper tax based on the following reasons: user fee had reve-
nue-raising purpose; user fees were not proportionate to necessary costs of service; charges did not correspond 
to benefits conferred, and property owners had no choice whether to use service, or control over extent to which 
service was used.

See Jackson County v. City of Jackson

PENDING CASES 
Case:  Northeast Ohio Regional Sewer District (NEORSD) v. Bath Township, et al. A 

Supreme Court of Ohio, Case No. 2013-1770

Issue(s)/Question(s) Presented: Challenge to a municipal stormwater management program to determine 
whether NEORSD is authorized to administer the stormwater program and collect a fee pursuant to state stat-
ute or charter.

Holding:  Pending 

Summary:  The case involves a challenge to a municipal stormwater management program instituted by 
NEORSD. The Ohio Supreme Court heard oral arguments September 9, 2014. The Supreme Court judges 
were well prepared and very engaged during questioning. A number of judges on the 7-member panel appeared 
to endorse arguments put forth by NEORSD in defense of the stormwater program and seemed skeptical of 
contentions advanced by the challengers. Additionally, a significant number of the judges were attuned to, and 
concerned about, the environmental and flooding impacts related to stormwater management – and appeared to 
understand the need for robust and well-funded stormwater management programs. 

NEORSD was successful in defending its stormwater fee program at the state trial court level. However, the 
September 2013 state appellate court ruling (999 N.E.2d 181 2013 WL 5436646) held that NEORSD had no au-
thority to enact its Regional Stormwater Management Program (SMP) and was, therefore, enjoined from imple-
menting the program. The court further held that NEORSD lacked requisite authority under state statute or the 
District’s Charter to enact a stormwater fee and is enjoined from implementing, levying and collecting such fee.

http://www.nacwa.org/index.php?option=com_mediadownload&filename=2013-09-26appellate.decision.pdf
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Conclusion 
As the costs and regulatory complexities of MS4 programs continue to increase, clean water utilities and the 
communities they serve will need to raise increasing amounts of revenue to fund their stormwater management 
programs.  This is turn will likely lead to a growing number of local challenges to stormwater utility charges. 
These challenges have the potential to hinder a utility’s ability to administer and fund programs to address 
stormwater runoff, which can have significant impacts on a community. As outlined in this white paper, the 
legality and viability of any specific fee program will be based on a variety of factors including the specific struc-
ture of the fee and the specific law of the state in which the utility is located.  What works in one state may not 
work in another.  

At the same time, it is valuable to know how different courts across the nation have addressed this issue, includ-
ing the types of legal analyses that have been used when evaluating MS4 fee programs and the kinds of factors 
that have been relevant in the courts’ deliberations.  It is also helpful to understand common trends that emerge 
from this body of case law and what lessons they hold for other utilities.  This white paper attempts to provide 
NACWA members with that important information should they be faced with a legal challenge, and the Associa-
tion hopes to supplement this document with a more detailed, state-by-state analysis of the issue in the future.  

The importance of preserving municipal stormwater funding programs will only become more acute over the 
next few years, and the likelihood of challenges to these fee programs will only increase.  NACWA looks forward 
to continued aggressive advocacy to defend these fee programs and ensure their long-term viability.      
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Resources

UTILITY SURVEYS

Black & Veatch 2012 Stormwater Utility Survey
Update to biennial report provides valuable insights and information on stormwater utility management issues 
such as financing, regulatory drivers, user rates, challenges and trends. 

Western Kentucky University Stormwater Utility Survey 2013
A survey of financing systems of more than 1400 utilities nationwide. 

ESTABLISHING A STORMWATER UTILITY AND FUNDING MECHANISMS/METHODOLOGIES

Green Infrastructure Funding Opportunities (EPA website)

Managing Wet Weather with Green Infrastructure – Municipal Handbook (EPA)
yy Funding Options (EPA 2008, pdf)  

This chapter of EPA’s Municipal Handbook identifies and discusses two of the most common 
funding options that communities are using to fund green infrastructure - stormwater fees and 
loan programs.

yy Managing Wet Weather with Green Infrastructure -- Incentive Mechanisms (EPA 2009, pdf 
This chapter of the handbook describes a number of incentives that municipalities can offer to pro-
mote the implementation of green infrastructure on private properties and reduce their stormwater 
management costs.

Funding Stormwater Programs (EPA Region 1 2009, pdf)
This fact sheet supplements a review of common stormwater funding mechanisms with examples from two New 
England cities.

Funding Stormwater Programs (EPA Region 3 2008, pdf)
This fact sheet supplements a review of common stormwater funding mechanisms with examples from three 
Mid-Atlantic cities.

Evaluation of the Role of Public Outreach and Stakeholder Engagement in Stormwater Funding Decisions in 
New England: Lessons from Communities (EPA, 2013)

EPA’s Financing Alternatives Comparison Tool (FACT) (EPA website)
A financial analysis tool that helps identify the most cost-effective method to fund a wastewater or drinking wa-
ter management project. This tool produces a comprehensive analysis that compares various financing options 
for these projects by incorporating financing, regulatory, and other important costs.

Guidance for Municipal Stormwater Funding (National Association of Flood and Stormwater Management 
Agencies under Grant Provided by Environmental Protection Agency, 2006).
Guidance addresses the procedural, legal, and financial aspects of developing viable funding approaches for local 
stormwater programs. Chapter 2 addresses various sources of funding. Chapter 3 covers legal considerations, 
and implementation of stormwater funding programs is discussed in Chapter 4.  

Financing Stormwater Retrofits in Philadelphia and Beyond (NRDC 2012, pdf)
This report developed describes Philadelphia’s innovative stormwater billing structure and explores how this 
structure sets the stage for innovative financing mechanisms that can underwrite the capital costs of green infra-
structure retrofits.

http://bv.com/docs/default-source/management-consulting-brochures/2014-stormwater-utility-survey
http://www.wku.edu/engineering/civil/fpm/swusurvey/western_kentucky_university_swu_survey_2013.pdf
http://water.epa.gov/infrastructure/greeninfrastructure/gi_funding.cfm
http://www.dep.wv.gov/WWE/Programs/stormwater/MS4/guidance/handbooks/Pages/default.aspx
http://water.epa.gov/infrastructure/greeninfrastructure/upload/gi_munichandbook_funding.pdf
http://water.epa.gov/infrastructure/greeninfrastructure/upload/gi_munichandbook_incentives.pdf
http://water.epa.gov/infrastructure/greeninfrastructure/upload/FundingStormwater.pdf
http://water.epa.gov/infrastructure/greeninfrastructure/upload/region3_factsheet_funding.pdf
http://www.epa.gov/evaluate/pdf/water/eval-sw-funding-new-england.pdf
http://www.epa.gov/evaluate/pdf/water/eval-sw-funding-new-england.pdf
http://water.epa.gov/grants_funding/cwsrf/fact.cfm
http://water.epa.gov/polwaste/nps/upload/Guidance-Manual-Version-2X-2.pdf
http://www.nrdc.org/water/files/StormwaterFinancing-report.pdf
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Environmental Finance Center at the University of North Carolina (UNC website) 
The Environmental Finance Center (EFC) at UNC reaches local communities through the delivery of interactive 
applied training programs and technical assistance. The EFC at UNC offers several tools for local stormwater 
programs, including a stormwater utility dashboard to compare stormwater utility fees in North Carolina, a 
model stormwater ordinance, and sample trainings:

yy Innovative Financing Approaches for Stormwater and Green Infrastructure

Managing Stormwater in Your Community Tool 2: Program and Budget Planning Tool, Center for Watershed 
Protection (website)  
This spreadsheet tool and accompanying manual is designed to assist local stormwater managers with program 
planning, goal setting, and phasing.

An Internet Guide to Financing Stormwater Management, Center for Urban Policy and the Environment at Indi-
ana University-Purdue University Indianapolis (IUPUI) in cooperation with the Watershed Management Institute 
(website)

yy Financial Issues in Stormwater Management  (PPT) 
A presentation exploring features of the internet guide and specific practical recommendations 

Survey of Municipal Policies and Administrative Approaches for Overcoming Institutional Barriers to Low Im-
pact Development: Credit River Water Management Strategy Update – Municipal Stormwater Financing Study 
(Credit Valley Conservation 2008, pdf) 
This study features stormwater funding mechanisms, rate frameworks, and representative case studies. 

Urban Stormwater Management in the United States (National Research Council, 2008, pdf)
This report details stormwater finance options beginning on page 360. 

Stormwater Fees: An Equitable Path to a Sustainable Wastewater System (Spur, 2012, website with link to pdf)
Referencing several case studies, this report makes stormwater rate structure recommendations to San Francisco 
Public Utilities Commission.

Metropolitan Washington Council of Governments Stormwater Survey (2011 pdf)
Reviews methods of calculating stormwater fee 

Stormwater Financing/Utility Starter Kit (Metropolitan Area Planning Council website)
The Metropolitan Area Planning Council is a regional planning agency serving the people who live and work 
in the 101 cities and towns of Metro Boston. This Starter Kit is designed to help municipalities take control of 
local water quality issues via a long-term funding source for stormwater management. 

University of Maryland EFC: Stormwater Financing 101 (2013 pdf) 

STATE, MUNICIPAL AND STORMWATER UTILITY WEBSITES AND RESOURCES BY EPA REGION
(Does not include all utilities)

Region 1
Funding Stormwater Programs (EPA Region 1, 2009, pdf)

Evaluation of the Role of Public Outreach and Stakeholder Engagement in Stormwater Funding Decisions in 
New England: Lessons from Communities (EPA, 2013, pdf) 

The Role of Stakeholder Engagement in Stormwater Program Funding Decisions in New England: Lessons from 
Communities (Ross Strategic, 2011 PPT) 

Assessment of Stormwater Financing Mechanisms in New England  (Charles River Watershed Association, 2007, 
pdf) 

http://www.efc.unc.edu/projects/stormwater.htm
http://www.efc.sog.unc.edu/project/innovative-financing-approaches-stormwater-and-green-infrastructure
http://www.cwp.org/online-watershed-library/cat_view/65-tools/129-post-construction-guidance-manual-8-tools
http://stormwaterfinance.urbancenter.iupui.edu/
http://www.mrbplg.org/Docs/Presentations/Financial Issues.pdf
http://www.creditvalleyca.ca/wp-content/uploads/2012/04/SWMratesReport2008.pdf
http://www.creditvalleyca.ca/wp-content/uploads/2012/04/SWMratesReport2008.pdf
http://www.nctcog.org/envir/SEEclean/stormwater/nrc_stormwaterreport.pdf
http://www.spur.org/publications/spur-report/2012-12-04/stormwater-fees
http://www.mwcog.org/uploads/committee-documents/YF5XWVlW20110124091942.pdf
http://www.mapc.org/Stormwater_Financing
http://www.dep.wv.gov/WWE/Programs/stormwater/MS4/workshops/Documents/Stormwater_Financing-101-Joanne_Throwe_July-9-2013.pdf
http://water.epa.gov/infrastructure/greeninfrastructure/upload/FundingStormwater.pdf
http://www.epa.gov/evaluate/pdf/water/eval-sw-funding-new-england.pdf
http://www.epa.gov/evaluate/pdf/water/eval-sw-funding-new-england.pdf
http://www.thinkbluemaine.org/docs/conference/Funding Presentations/01 - Secunda - ME 'Think Blue' Stormwater_Conference 11--21-13 JS.pdf
http://www.thinkbluemaine.org/docs/conference/Funding Presentations/01 - Secunda - ME 'Think Blue' Stormwater_Conference 11--21-13 JS.pdf
http://www.crwa.org/hs-fs/hub/311892/file-687519663-pdf/Our_Work_/Stormwater/Municipal_SFM_Case_Studies_Repo.pdf
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Connecticut Department of Environmental Protection
2004 Connecticut Stormwater Quality Manual

Stormwater Management 

Maine
Bangor 

Rhode Island Department of Environmental Management
Office of Water Resources:  Stormwater Program

Vermont Agency of Natural Resources
The Vermont Stormwater Management Manual

•	 Volume I

•	 Volume II

Vermont Agency of Natural Resources, Water Quality Division

Region 2
New Jersey

Stormwater Utilities: A Funding Solution for New Jersey’s Stormwater Problems (New Jersey Fu-
ture 2014, website with link to report)  

New York
Croton-on-Hudson 

Region 3
Funding Stormwater Programs (EPA Region 3 2008, pdf)

Delaware 
Wilmington 

Maryland 
Takoma Park

Ann Arundel County 

Harford County 

Pennsylvania 
Lancaster 

Radnor 

Virginia 
Newport News 

Richmond 

Charlottesville  

Hampton 

Fairfax County 

Blacksburg 

Isle of Wight County 

Frederick County 

http://www.ct.gov/deep/lib/deep/water_regulating_and_discharges/stormwater/manual/Table_of_Contents.pdf
http://www.ct.gov/dep/stormwater
http://www.bangormaine.gov/?id=2&sub_id=2779
http://www.dem.ri.gov/programs/benviron/water/permits/ripdes/stwater/index.htm
http://www.vtwaterquality.org/stormwater/docs/sw_manual-vol1.pdf
http://www.vtwaterquality.org/stormwater/docs/sw_manual-vol2.pdf
http://www.anr.state.vt.us/dec/waterq/stormwater.htm
http://www.njfuture.org/2014/09/16/stormwater-utilities-report/
http://www.crotononhudson-ny.gov/public_documents/crotonhudsonny_stormwater/STORM
http://water.epa.gov/infrastructure/greeninfrastructure/upload/region3_factsheet_funding.pdf
http://www.ci.wilmington.de.us/government/stormwater
http://www.takomaparkmd.gov/publicworks/stormwater
http://www.aacounty.org/DPW/Stormwater/WPRF.cfm#.U80rC5RdXTp
http://www.harfordcountymd.gov/Interests/Index.cfm?ID=10
http://www.saveitlancaster.com/thecost/
http://www.radnor.com/department/division.php?fDD=6-116
http://www.nngov.com/897/Stormwater-Management-Service-Charge
http://www.richmondgov.com/PublicUtilities/StormwaterUtility.aspx
http://www.charlottesville.org/Index.aspx?page=2308
http://www.hampton.gov/index.aspx?NID=2227
http://www.fairfaxcounty.gov/dpwes/stormwater/servicedistrict.htm
http://www.blacksburg.gov/index.aspx?page=1864
http://www.co.isle-of-wight.va.us/engineering/stormwater-management-program/stormwater-management-fee-frequently-asked-questions/
https://frederickcountymd.gov/index.aspx?NID=5507
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Region 4
Florida 

Watts, C. Allen, Cobb and Cole, Chapter 2: Legal Authority to Establish Stormwater Utilities (Florida 
Stormwater Association 2003, pdf) 

Lakeland 

Orlando 

Jacksonville 

Leon County 

Georgia 
Athens-Clarke County 

DeKalb County 

Rockdale County 

Gwinnett County 

Roswell 

Stockbridge 

North Carolina 
Raleigh 

South Carolina 
Charleston 

Tennessee 
Memphis 

Belle Meade 

Region 5
Indiana 

Fort Wayne 

Lafayette 

Fishers 

Minnesota 
Minneapolis 

Michigan 
Ann Arbor

Wisconsin 
Stoughton 

Region 6
Oklahoma 

Tulsa 

Texas
Fort Worth 

http://www.florida-stormwater.org/assets/MemberServices/Manual-for-Establishing-a-SWU/est-SWU-in-FL-Chapters/swumanual2.pdf
http://www.lakelandgov.net/publicworks/Lakes/StormwaterUtilityProgram.aspx
http://www.cityoforlando.net/streets-stormwater/stormwater-utility-fee/
http://www.coj.net/departments/public-works/about-stormwater.aspx
http://www.leoncountyfl.gov/pubworks/Engineering/Stormwater_Management/tax_questions.asp
http://www.athensclarkecounty.com/1854/Stormwater-Utility-Billing
http://www.dekalbcountyga.gov/publicwrks/stormwater_mangmt/
http://www.rockdalecounty.org/main.cfm?id=2755
https://www.gwinnettcounty.com/portal/gwinnett/Departments/PublicUtilities/StormwaterManagement/StormwaterUtility
http://www.roswellgov.com/index.aspx?NID=333
http://stockbridge.municipalcms.com/pView.aspx?id=4182&catid=72
http://www.raleighnc.gov/home/content/PWksStormwater/Articles/StormwaterUtilityRates.html
http://www.charleston-sc.gov/index.aspx?nid=354
http://www.memphistn.gov/Government/PublicWorks/EnvironmentalEngineering/StormWaterFeesandHowTheyareCalculated.aspx
http://www.citybellemeade.org/Stormwater/Stormwater_User_Fee
http://www.cityoffortwayne.org/utilities/stormwater.html
http://www.lafayette.in.gov/department/division.php?fDD=41-220
http://www.fishers.in.us/index.aspx?NID=140
http://www.ci.minneapolis.mn.us/publicworks/stormwater/fee/stormwater_fee_stormwater_faq
http://www.a2gov.org/departments/systems-planning/water-resources/Stormwater/Pages/StormWater.aspx
http://www.ci.stoughton.wi.us/index.asp?Type=B_BASIC&SEC=%7B55428ACD-2E9A-487F-8460-26210B6F852E%7D
https://www.cityoftulsa.org/city-services/flood-control/stormwater-fee-and-funding.aspx
http://fortworthtexas.gov/tpw/info/?id=5776
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Region 7
Iowa 

Urbandale 

Dubuque 

Region 8
Colorado

Adams County

Greely

Region 9
California 

Santa Monica 

Region 10 
Oregon 

Bend 

Salem 

Marion County 

Portland 

	

http://www.urbandale.org/stormwater-utility.cfm
http://www.cityofdubuque.org/877/Stormwater-Utility
http://www.co.adams.co.us/index.aspx?NID=1073
http://greeleygov.com/Stormwater/FAQS.aspx
http://www.smgov.net/Departments/OSE/Categories/Urban_Runoff/Stormwater_Parcel_Fees.aspx
http://www.bend.or.us/index.aspx?page=690
http://www.cityofsalem.net/stormwaterutility
http://www.co.marion.or.us/PW/ES/waterquality/Stormwater+Service+Fee.htm
https://www.portlandoregon.gov/bes/59147
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